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EU Charter of Fundamental
Rights and its use by
the Member States

In 2017, the Charter of Fundamental Rights of the European Union was in force as the EU’s legally binding bill of rights for
the eighth year. It complements national human rights documents and the European Convention on Human Rights (ECHR).
As in previous years, the Charter’s role and usage at national level was mixed: there appears to be no significant
improvement in its use by the judiciary or in legislative processes; and it proved hard to identify government policies
aimed at promoting the Charter. Instead, with references in national courts, parliaments and governments remaining
limited in number and often superficial, the Charter’s potential was once again not fully exploited.

The EU Charter of Fundamental Rights applies to the
European Union itself, as well as to the EU Member
States “when they are implementing Union law”, that
is, when they are acting within the scope of EU law.
While it is not always easy to draw the borders of
the Charter’s field of application, its role is central for
a proper implementation of EU law. Given that EU law
is predominantly implemented at national level, and
not directly by the EU institutions themselves, national
judges, parliamentarians and government officials are
core ‘Charter agents’ that the EU system relies on.

“The Council acknowledges that the protection of
fundamental rights is a horizontal issue which affects

all fields of EU activity and can only be realised with the
support and active cooperation of all stakeholders at EU as
well as at national level. The Council recalls the importance
of awareness-raising on the application of the Charter at
national as well as at EU level among policymakers, legal
practitioners and the rights holders themselves.”

Council of the European Union, Conclusions on the application of the EU
Charter of Fundamental Rights in 2016, adopted on 12 October 2017

Against this background, since 2013, the EU Agency for
Fundamental Rights (FRA) has dedicated a chapter of its
Fundamental Rights Report to the use of the Charter at
national level. The agency asked its research network,
Franet, to provide up to three specific and relevant
examples under each of the following categories:

e court decisions where judges use the Charter in
their reasoning;

e impact assessments/legal scrutiny that make ref-
erences to the Charter in the context of legislative
proposals;

o parliamentary debates referring to the Charter;

¢ national legislation referring to the Charter, as well
as academic writings on the Charter, comprising,
for instance, general articles on the Charter,? on the
Charter’s role and its impact at national level? or
on specific Charter rights or the Charter’s effect in
specific policy areas.4

This methodology only provides a small sample that
does notallow for a quantitative assessment. However,
it brings to the fore those judicial and administrative
decisions that national experts considered as most
relevant for the use of the Charter in the given Member
State. Based on this and additional information on
national Charter-related policies requested from the
agency’s contact persons in national administrations
- the National Liaison Officers (NLOs) - this chapter
looks at the use of the Charter in national courts, in
national parliamentary debates and in legislative
procedures. Given that neither Franet nor the NLOs
identified relevant national policies promoting the
Charter, no section is dedicated to such policies.
The necessity for such policies stems in particular
from Article 51 of the Charter, which obliges the
Member States to respect the rights it covers and to
“promote the application thereof in accordance with
their respective powers.”
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2.1.  National (high) courts’
use of the Charter:
a mixed picture

The analysis below is based on 71 court decisions
from 28 EU Member States. Franet was to report three
court decisions per Member State by selecting those
where the Charter was most relevant to the reasoning
of the court, giving preference to decisions from high
courts, which handed down more than two thirds of
the analysed decisions. In many Member States, the
absolute numbers of court decisions using the Charter
continue to be hard to identify - for example, because
electronic databases covering all case law are lacking.
Often, the frequency of Charter references varies
from court to court within a country itself. By way of
illustration: in Austria, the Supreme Court referred to
the Charter 14 times, the Constitutional Court did so
34 times and the Supreme Administrative Court did so
140 times. The data collection considered only those
court decisions where the judges used the Charter
in their reasoning and did not merely report that the
parties had referred to the Charter.

214.  Charter’s overall role in national
case law: some trends emerge

Looking back five years, a mixed picture emerges on
the role of the Charter in national legal systems. For
many countries, it is difficult to identify three judgments
a year in which a national court has made substantial
use of the Charter. In the majority of judgments reported
to FRA, the Charter did not have a decisive impact on
the outcome. This might indicate that awareness of
the Charter and its added value compared with other
sources is still limited. This is despite the fact that the
Charter offers great potential, which becomes obvious
when we compare the fundamental rights protection
provided by the Charter articles with those of the ECHR
(see Figure 2.1). Just as in previous years, in 2017 there
were court decisions where the Charter indeed played
a decisive role. For instance, in the United Kingdom, the
Supreme Court noted that fees introduced in 2013 by
employment tribunals contravened EU law’s guarantee
of an effective remedy before a tribunal as enshrined
in Article 47 of the Charter. Because the fees were
unaffordable in practice, the Fees Order was deemed
a disproportionate limitation on Article 47 in light of
Article 52 (1) of the Charter.s

Figure 2.1: Number of Charter articles offering protection equivalent to or greater than the ECHR, by Charter title
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When national judges use the Charter, they refer
to it alongside other legal sources. The ECHR is an
especially prominent ‘twin source’ in this regard (see
Figure 2.2). Like in the previous four years, in 2017 the
ECHR, national constitutional provisions and relevant
CJEU case law were the sources used most frequently
in conjunction with the Charter.

The continuing mixture of sources might signal that
judges are aware of the existence of the Charter,
but less aware of its scope and the potential value
of individual Charter provisions, so they ‘package’
various human rights sources in order to ‘play it safe’.
The agency has in previous years called for more
emphasis on awareness raising. That judges are aware
of the Charter is confirmed by the fact that national
judges continued to raise Charter-related arguments
on their own initiative in 45 % of the 71 cases analysed
in 2017. In the other cases, the parties had already
referred to the Charter.

Of the Charter-relevant court decisions reported
in 2017, 30 % dealt with border checks, asylum and
migration (Figure 2.3). This is in line with the previous
four years, when this policy area was always among
the four policy areas to which most of the reported
Charter cases related.

EU Charter of Fundamental Rights and its use by the Member States

The right to an effective remedy and to a fair trial
(Article 47) remained the provision most often
referred to. Indeed, in the past five years (2013-2017),
this provision was always - aside from the general
Charter provisions, such as the scope of guaranteed
rights (Article 52) - the most frequently used Charter
provision among the Charter relevant cases reported
to the agency (Figure 2.4). This does not come as
a surprise, as the provision is horizontal in nature and
relevantin all policy contexts. Whereas the prohibition
of torture and inhuman or degrading treatment
or punishment (Article 4) surfaced only in 2017 as
a prominent substantial right in the national court
decisions analysed, the right to respect for private and
family life (Article 7) was often referred to in recent
years. The right to good administration (Article 41) also
featured prominently throughout the past five years in
the national court decisions reported to the agency.

When it comes to the use of the Charter in the context of
requests for CJEU preliminary rulings, diversity persists.
In 2017, 50 such requests mentioned the Charter,
including references to different articles of the Charter.
The number of references to the Charter remained
relatively stable in the past years. The most prominent
article referred to is Article 47, followed by Article 21.
Figure 2.5 shows the number of times Charter articles

Figure 2.2: Number of references to other legal sources alongside the Charter in analysed court decisions,
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Figure 2.3: Policy areas addressed in analysed court decisions
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Figure 2.4: Number of references to Charter articles in the 2017 court decisions analysed, by article
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Figure 2.5: Most prominent articles mentioned in preliminary ruling requests, 2013-2017
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were mentionedin preliminary rulingrequests between
2013 and 2017. In 2017, Article 47 was mentioned most
often, in 19 requests; followed by Article 21 (8 times),
Article 4 (6 times) and Article 31 (5 times). Most Charter-
relevant requests for preliminary rulings in 2017 came
from ltaly (10), followed by Germany (8), Austria (6)
and the Netherlands (6).

21.2.  Scope of the Charter: still an

often ignored question

Article 51 of the Charter defines its scope by stressing
that it applies to Member States “only when they are
implementing Union law”. CJEU case law interprets this
widely as “acting within the scope of EU law”. However,
the limits of the scope of EU law are not always easy
to delineate. This might contribute to the fact that, just
as in previous years, in the majority of the 2017 court
decisions analysed, the questions of whether or not
and why the Charter applied to the specific case in
question remained unaddressed.

A case decided by a regional court in Poland serves as
an example.® It concerned an application to the local
self-government authority for the ‘soo0+ social benefit.
This benefit is available to families who have at least
two children. The applicant did not properly explain
his family situation, so the local self-government

authority ordered a social interview. The applicant
refused the interview and the authority therefore
decided not to grant the benefit. The court held that
the authority had not violated Article 7 (respect for
private and family life) of the Charter. It did not first
examine whether EU law applied to the case.

In 2017, courts continued to use the Charter to
interpret national law in contexts where it does not
appear to apply. This was especially obvious with
Charter provisions that offer more specific wording
than one would traditionally find in fundamental rights
provisions, such as the right to good administration
and the best interests of the child. In this context,
the Charter is used to complement national law.
For example, the Supreme Administrative Court of
Lithuania used Article 41 of the Charter, the right
to good administration before EU institutions and
bodies, to interpret national law. In light of this Charter
provision, the court obliged national authorities to
re-examine requests to renew temporary residence
permits because the applicants had no opportunity
to provide explanations and information to dispel any
doubts about thereason for their presencein Lithuania.”

In Portugal, a court of appeal dealt with a case in which

the father of a child complained that the child’s mother
had failed to comply with the parental responsibility
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agreement.? He claimed that the child’s mother had
decided to change the child's residence and school
without his consent and that she had not complied
with the court-ordered visiting arrangements. The
court concluded that the mother had not breached
parental responsibilities and had not violated any of
the child’s rights. The court made a rather detailed
reference to the child’s best interests and to Article 24
of the Charter, without explaining if and why the
Charter would apply at all.

Article 1 (human dignity) of the Charter is also often
referred to in cases beyond the scope of EU law. In
a case concerning a supposed theft in a store in Rijeka
and the subsequent behaviour of the security guards,
the Constitutional Court of Croatia gave the Charter
considerable prominence. A boy and his father went
shopping and, when they left the store, the anti-theft
alarm went off. The security guard started checking
the boy in a manner causing fear and shame in front
of a large group of people and continued even after
the police had concluded that nothing had been stolen.
The court of first instance granted him compensation
for non-material damages in relation to the violation
of the right to human dignity and reputation and for
the violation of his personal rights. The county court
confirmed the first, but decided to deny the second
violation on the basis that a 12-year-old child could
not develop a sense of personality. The Constitutional
Court declared void the decisions of the lower courts. It
emphasised, among other things, that “by joining the
EuropeanUnion, the Republic of Croatia has accepted the
contents of the Charter, whose chapter | is titled Dignity
[...]. In this way, by committing to the contents of the
Charter, human dignity becomes a component of the
human rights catalogue of the Croatian Constitution.”

Article 11 (1) of the Charter (freedom of expression and
information). The Administrative Court referred to the
case law of the Constitutional Court, stating that “the
law of the Member States only needs to be assessed
in the light of the fundamental rights guaranteed by
the Charter if it is determined by the law of the Union.
The law of the Union has to substantially determine
national law; it especially has to state the obligation
of transposition. Moreover, the Charter is applicable if
fundamental freedoms of the Treaty on the Functioning
of the European Union are at stake.”

However, this year cases were also reported where the
judges analysed the Charter’s applicability in greater
detail. For instance, in the United Kingdom, in a case
concerning the rights of so-called ‘Zambrano carers’
(citizens of third countries taking care of their children
who are EU citizens), the Supreme Court addressed
the applicability of the Charter and Article 21 thereof
in greater detail.> The Supreme Court in Spain also
provided full-fledged argumentation about why the
Charter did not apply in a case concerning the use
of the national flag and emblem on envelopes used
by the political party Vox in the Spanish elections.
The Spanish Electoral Board declined to distribute
the envelopes to the electorate. The Supreme Court
made it clear that the Charter was not applicable and
therefore could not be invoked against the decision
of the Electoral Board. The court referred in detail to
relevant case law of the CJEU and concluded: “The
Spanish courts, in the same way as European Union
judges, can and must apply the Charter; however, in
this case there is no connection with any European
legislation, so it is enough to take into consideration
the constitutional provisions.”s

“However, the Charter is considered to be ordinary law, as
opposed to the Constitution, and is only applicable with
respect to matters that fall within the competencies and
duties of the European Union. This is not the situation in

this case as it deals with matters that fall within national
competence. Therefore, inasmuch as the plea is based on the
Treaty, it will not be accepted due to the fact that the subject
raised in front of this Court is not within Treaty competence.”

Where courts are applying an act of EU secondary
law, they are more likely to refer explicitly to the
Charter’s applicability. For instance, in Bulgaria, the
Supreme Administrative Court had to decide on an
appeal against the denial of family reunification. It
stated that, “[a]s the right to family life of third country

nationals is subject to regulation by EU law, the Charter ] o N
Malta, First Hall Civil Court, Case 52/2016/LS0, decision of 28 March 2017

40

of Fundamental Rights of the European Union (the
Charter) is applicable to this right.”*

Sometimes, when dealing with the applicability of the
Charter, national courts simply repeat the wording of
Article 51. In some cases, the court makes reference to
earlier CJEU and national case law on the question of
when the Charter applies. The federal Administrative
Court in Germany, for instance, did this when it had
to decide on the argument of a plaintiff who claimed
that the fee for public service broadcasting violated
the principle of equal burden. In addition, the plaintiff
argued that the right to information also covers the
right to escape from information for which fees are
required. Hence, the plaintiff raised an issue under

Another political case concerned a quota for women in
Cyprus. Parliament voted for a law and the President
of the Republic referred it to the Supreme Court for
an opinion. The law introduced a quota of one third
of women on the management boards of public
organisations. The court unanimously concluded that
the specific provision is not allowed under Cypriot
law, as it is @ measure of positive discrimination and
affirmative action in favour of women, in breach of
basic equality provisions of the Cypriot constitution,
and cannot be defended with reference to EU law. In
fact, the court stated explicitly that Article 23 (equality
between men and women) “does not apply because



the issue at stake does not concern Union law, as per
Article 51 of the Charter”™ In Malta, a case brought
before a civil court concerned the requirement for
women, but not men, to include their marital status
when, for instance, registering a contract of sale with
the Public Registry. Although the administrative court
found that the requirement violated the constitution
and the ECHR, it clarified that the Charter did not apply.®

2a3. The Charter as legal standard:
reviewing compatibility
of national law with
fundamental rights

National judges’ use of the Charter was again
manifold. They most frequently used it to interpret
national law. Sometimes they used it to interpret EU
law. Sometimes they also used the Charter to check
the legality of national law. In Austria, since 2012, the
Constitutional Court has used the Charter in the context
of constitutional reviews, thereby granting the Charter
a constitutional role. In a case concerning online
booking platforms and whether or not ‘vertical parity
clauses’, which oblige hotels to offer the same price
on the platform as on their own online sale systems,
were prohibited, the Constitutional Court confirmed
its case law. It underlined that, “if a constitutionally
guaranteed right [...] has the same scope as a right of
the Charter of Fundamental Rights, the decision of the
Constitutional Court is usually based on the Austrian
constitutional situation”® However, even where the
Charter is not formally acknowledged as part of the
standards for use in constitutional reviews, the Charter
can play arole.

The Constitutional Court in Bulgaria referred to the
Charter in the context of a constitutional review of
a provision in the Judiciary Act (3akoH 3a cb0ebHama
snacm), which prohibits discharging judges or
prosecutors from their duties when they resign, if
there is a pending disciplinary procedure against them,
until the closing of the procedure. The court concluded
that the provision violated the principle of freedom
of work, enshrined in Article 48 (3) of the Bulgarian
Constitution. It then also prominently referred to the
Charter, “in accordance with which everyone has the
right to engage in work and to pursue a freely chosen
or accepted occupation.”?

The Supreme Administrative Court in Finland checked
the Personal Data Act (523/1999) against the Charter
and the ECHR. The case concerned the Finnish
Embassy in Switzerland, which had rejected a passport
application because the applicant had not agreed to
have his fingerprints stored not only in the passport’s
data chip but also in the passport register. The court
concluded that the provisions in the Passport Act
concerning storage of fingerprint data in the passport

EU Charter of Fundamental Rights and its use by the Member States

register and the limitations imposed on the right to
private life and the protection of personal data are
precise and defined in sufficient detail.®

Data protection was also at the centre of a case
decided by a Higher Administrative Court in Germany.
The court dealt with whether the relevant provisions
of the Telecommunication Act, implementing the EU
e-Privacy Directive (2002/58/EC), are compatible
with various Charter provisions. The court deemed
the limitation of the freedom to conduct business
(Article 16 of the Charter) unjustified and hence
incompatible with the Charter.”

21.4. The Charter as legal standard:
interpreting national
law in a fundamental
rights-compliant manner

In the cases analysed, courts most frequently used
the Charter in the context of interpreting national
law. For instance, the Supreme Administrative Court
of Bulgaria was the last instance court in litigation
concerning a teacher who had refused to allow a pupil
with a disability to join a school excursion - an alleged
violation of the Protection against Discrimination
Act (3akoH 3a 3awuma om OuckpumuHayus). The
Supreme Administrative Court confirmed the lower
court’s decision and rejected the teacher’s appeal. To
reinforce its argument, the court referred to various
rights under the Charter, including Article 1 (human
dignity), Article 24 (rights of the child) and Article 26
(integration of persons with disabilities).?

Another example is a case decided by the Supreme
Court of Croatia, which dealt with a Finnish citizen
arrested in Croatia pursuant to a Turkish international
arrest warrant. The person had thrown a homemade
Molotov cocktail at the Turkish Embassy in Helsinki,
causing fire and material damage. A Finnish court
had convicted the defendant of sabotage in 2009.
The question arose of whether or not the Finnish
final judgment could be considered equivalent to
a domestic judgment in accordance with Croatian
legislation. The court confirmed that the Dubrovnik
County Court had correctly concluded that the term
‘domestic court’ in Article 35, paragraph 1, point 5, of
the Act on International Legal Assistance in Criminal
Matters (Zakon o medunardonoj pravnoj pomoci
u kaznenim stvarima) in this case covered not only the
courts of the Republic of Croatia, but also of other EU
Member States. The provision has to be interpreted
in light of Article 50 of the Charter, according to
which no one shall be tried or punished twice in
criminal proceedings for the same criminal offence.”
Similarly, in Denmark, the Supreme Court found that
the relevant provisions of the Danish Extradition Act
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“should be interpreted in accordance with Article 4 of
the EU Charter and Article 3 of the ECHR".22

2a.5.  The Charter as legal standard:
interpreting EU law

National courts also refer to the Charter when
interpreting EU law - typically secondary law, i.e. EU
legislation. However, in certain cases, national courts
may also interpret a provision of EU primary law in
light of the Charter. In Germany, the Federal Court of
Justice dealt with a case concerning a woman who
had received in-vitro fertilisation (IVF) treatment as
well as prolonged embryo cultivation (blastocyst
transfer) in the Czech Republic.> She was charged
around € 11,000 by the IVF centre and sought
reimbursement from her German insurance company,
arquing that, according to the general insurance
conditions, treatments in other European countries
are insured. She was refused reimbursement,
which she believed violated the freedom to provide
services (Article 56 of the Treaty on the Functioning
of the European Union). The court, however, agreed
with the insurance company that - since fertilisation
by means of egg cell donation is prohibited under
German law - the insurance did not cover the
treatment in the Czech Republic, although egg cell
donation is permitted there. The court did not find
that the insurance conditions violated EU law. In any
event, a possible restriction of the freedom to provide
services in the event of disputes is to be considered
justified by the insurance company’s freedom to
conduct a business (Article 16 of the Charter).

2.2. National legislative
processes and
parliamentary debates:
Charter of limited
relevance

The Charter is sometimes referred to in the legislative
process. Parliamentarians  occasionally mention
the Charter, and legislatures - be they government
or parliaments - do use the Charter, even if only
occasionally rather than consistently, when assessing
bills or theirimpact. Sometimes references to the Charter
are even incorporated in the text of national laws.?* The
following evidence, however, points to a rather limited
significance of the Charter in these contexts.

2.21. Parliamentary debates

FRA collected information on 46 examples of Charter
references registered in parliamentary debates of
Member States, covering a wide spectrum of thematic
areas. It asked Franet to select examples of such
references where the Charter played a relevant role.
Data protection and borders, asylum and immigration
were the predominant topics (Figure 2.6).

Data protection was, for instance, a central topic in
a parliamentary debate in France, where a legislative
proposal raised concerns under Articles 7 (respect for
private and family life) and 8 (protection of personal
data) of the Charter. AMember of Parliament expressed
the view that systematically collecting personal data

Figure 2.6: Policy areas addressed in parliamentary debates identified as referring to the Charter in 2017
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of flight passengers who are not criminal suspects and
being able to share those data with other countries
would violate the right to respect for private life and
data protection as enshrined in the Charter.>

During a plenary debate in Germany on various traffic
laws, a Member of Parliament invoked the Charter
when criticising the working conditions of employees.
The member pointed out that “Article 31 of the Charter
of Fundamental Rights of the European Union states
that every worker has the right to working conditions
which respect his or her health, safety and dignity.
The European road transport industry has now
developed into a sector in which human dignity does
not count much, not to mention the protection of
safety and health.”>¢

In light of judicial reforms in Poland, the importance
of Article 47 (right to an effective remedy and to a fair
trial) of the Charter was highlighted in a parliamentary
debate on the separation of powers and the
independence of the justice system. The Ombudsman
expressed concern about a draft law that aimed,
among other things, to introduce a retirement regime
for Supreme Court judges and to widen political control
over the process of appointing and dismissing them.
» For more information on this issue, see Chapter 9.

“We can’t forget that Poland is an EU Member State and
each of the Polish courts is also a court of the European
Union which has to interpret and apply EU law. That’s why
the standards set by Article 47 of the Charter are essential.
It matters that the courts are independent from the
executive.”

Poland, Adam Bodnar, Ombudsman, Stenogram of the Sejm’s session,
18 July 2017

Some debates that referred to the Charter did not
necessarily deal with issues falling within the scope
of EU law. For instance, a Member of Parliament in
Belgium asked about the possibility of the Turkish
populationin Belgium participating on Belgian territory
in a Turkish referendum on the death penalty. The
Prime Minister replied that this would not be tolerated,
citing the Charter as one of the sources from which the
prohibition of capital punishment stems.?”

In Spain, the High Court of Catalonia prohibited the
(Catalan autonomous broadcaster from airing content
that could enable the organisation or holding of
a referendum on the self-determination of Catalonia.
This prompted a Member of Parliament to ask if this
decision violated Article 11 (freedom of expression
and information) of the Charter.?® Another reference
to Article 11 of the Charter occurred in the Danish
Parliament, where representatives of the Danish
People’s Party made a motion for a parliamentary
resolution requesting the government to announce
to the Council of the European Union that it would

EU Charter of Fundamental Rights and its use by the Member States

seek to repeal the EU’s Code of Conduct countering
illegal hate speech online, which was developed
by the European Commission, Facebook, Twitter,
YouTube and Microsoft.?

“The Government must remind the Council of the European
Union and the Commission that Article 11 of the EU’s Charter
on Fundamental Rights protects the freedom of expression
and that it is a requirement that limitations of the freedom
of expression are strictly necessary, measure up to the
pursued aim and have a clear and transparent basis in
national law. The Code of Conduct does not comply with

these requirements.”

Members of Parliament, Danish People’s Party (2017), ‘Motion for a bill
repealing the EU’s Code of Conduct countering illegal hate speech online’,

29 November 2017

Not all Charter-related statements in parliaments
are necessarily restricted to the national territory. In
Portugal, the Charter was referred to in a debate on
amendments to the Hungarian Act on National Higher
Education, which especially caused concern regarding
its effects on Central European University in Budapest.
The law was criticised in the parliamentary debate for
violating Article 13 (freedom of the arts and sciences)
of the Charter, which provides for freedom of academic
and scientific research.3° The Charter was also referred
to in the context of the United Kingdom's withdrawal
from the EU, during a debate concerning the European
Union (Withdrawal) Bill. A Member of Parliament
stressed that the envisaged bill did not allow the rights
enshrined in the Charter to be retained in British law,
and called for an extensive discussion of the topic."

“The hon. and learned Lady is ably illustrating why we need
a debate about this. Despite the fact that the EU charter of
fundamental rights will not be part of domestic law, she
thinks that those rights will, nevertheless, still be protected.
Let us have a debate about how we are going to do that.
That is my point. On the face of the Bill, it looks like these

rights will be lost.”

United Kingdom, UK Parliament, House of Commons (2017), ‘Emergency

debate (Standing Order No. 24) - Volume 627°, 17 July 2017

A similar concern was raised during a debate in the
Irish Parliament on the Good Friday Agreement in
relation to Brexit. In response to a question about
how equivalent human rights protection in Ireland and
Northern Ireland could be ensured, Deputy Charles
Flanagan referred to the Charter, underlining that
“the Charter provides an important and effective
common reference on rights across the island of
Ireland, as it does across the EU as a whole. [...] The
British Government expressly indicated that the
provisions of the EU Charter of Fundamental Rights in
Northern Ireland will not be applied as part of British
law after the UK leaves the EU. This may require that
a consideration may be given to alternative means of
ensuring the coherence of rights frameworks across
the island of Ireland.”s
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2.2.2. Legislative processes

A considerable part of national legislation is directly
or indirectly influenced by EU law and is thus likely to
fall within the scope of EU law. It is therefore advisable
to check such legislation for potential effects on
rights enshrined in the Charter. Fundamental rights
considerations can be raised during the legislative
process in different ways, including in impact
assessments or when a bill comes under legal scrutiny.
An impact assessment is an exercise evaluating
potential impacts of upcoming legislation. It typically
happens when a bill has not yet been fully defined,
so that various legislative options can be compared.
Member States have procedures that examine the
potential impact of different aspects of legislative
proposals. While these assessments predominantly
focus on economic, environmental and social impacts
of bills, many also consider effects on fundamental
rights. As the exercise focuses on potential effects
rather than on compatibility with higher ranking legal
norms, the exercise is not necessarily legal in nature
but employs social science, natural science, statistical
and other methods.

Another avenue is for legislating bodies - units in
the government or the parliament - or independent
expert bodies to subject legislation to legal scrutiny.
Contrary to impact assessments, which do not
necessarily constitute a legal exercise, the legal
scrutiny of a3 bill is a legal assessment based on
the specific wording of a final bill, examining the

draft legislation’s compatibility with constitutional,
supranational and international law. Since some
national systems do not neatly differentiate between
impact assessments and legal scrutiny, this section
analyses both procedures together.

Looking at the 35 examples of impact assessments
and legal scrutiny reported in 2017, it appears that
the areas of data protection and judicial cooperation
in criminal matters are most prone to raising Charter
concerns - as was the case, for instance, in Germany,
Portugal* and Romania3 (Figure 2.7).

Many of the references were general and only briefly
mentioned the Charter without going into further
detail - for example, in Greece3® and Poland .3’ Others,
however, were more explicit.

Latvia, for instance, amended its National Security
Law in response to security concerns relating
to radicalisation and extremism in Europe. The
amendment introduces the right of the Minister of the
Interior to issue a decision prohibiting an individual
from leaving the country if there is sufficient ground
to believe that he or she intends to engage in
terrorist activities or join armed conflicts abroad. The
legislative amendment was assessed to ensure its
compliance with Article 45 of the Charter (freedom of
movement), with the review pointing out that freedom
of movement can be subject to certain restrictions
imposed by law if the public interest of a democratic
society prevails in the specific context.®

Figure 2.7: Number of impact assessments and legal assessments referring to the Charter in 2017, by policy area

Judicial cooperation - 3
in criminal matters

Social policy - 3
Non-discrimination - 2

0 2 4 6

10 12 14 16 18

Notes:  Based on 35 impact assessments and legal assessments (legal scrutiny) analysed by FRA. These took place in 18 EU Member
States in 2017. Up to three examples were reported per Member State; none were reported for Cyprus, Estonia, Hungary,
Lithuania, Malta, Romania, Slovakia, Slovenia, Spain and the United Kingdom. The category ‘Other policy areas’ includes policy
areas that were referred to in only one assessment analysed. The categories used in the graph are based on the subject

matters used by EUR-Lex.
Source:  FRA, 2017




An assessment in Denmark provides an example in the
area of data protection. The Ministry of Justice issued
a report to ensure the correct implementation of the
General Data Protection Regulation. The regulation
formed the basis for the government’s proposal for the
Danish Act on Data Protection. The report emphasised
Article 6 (right to liberty and security), Article 8
(protection of personal data) and Article 28 (right of
collective bargaining and action) of the Charter3®

Impact assessments and legal scrutiny often refer
to the Charter alongside other international legal
instruments, making it difficult to assess the relevance
of the Charter itself. For instance, in Belgium, the
Council of State stressed the need to find the right
balance between animal rights and freedom of religion
in the context of the implementation of Council
Regulation 1099/2009 on the protection of animals
at the time of killing and prohibiting ritual slaughter
without stunning. The Council of State concluded in
its impact assessment that the legislative proposal
should be revised to include necessary adjustments
ensuring respect for freedom of religion as laid down
in, among others, Article 10 (freedom of thought,
conscience and religion) of the Charter. The Walloon
Parliament took this assessment into consideration
by adding that it must be possible to purchase meat
coming from a Member State that authorises ritual
slaughter without prior stunning.+°

In Belgium, the Federal Migration Centre (Myria)
concluded that Bills 2549/001 and 2548/001 of
22 June 2017 modifying the law of 15 December 1980
on removal and detention were not in line with
Article 27 of the Dublin Ill Regulation (Remedies).
Considering the latter in combination with Article 47
(right to an effective remedy and to a fair trial) of
the Charter, Myria called for an effective remedy
to have a suspensive effect on an asylum seeker’s
transfer where such transfer carried a serious risk of
mistreatment. The legislature ultimately did not take
this concern into account.#

EU Charter of Fundamental Rights and its use by the Member States

2.23. National legislation

While the Charter does play somewhat of a role during
the legislative process, the texts of adopted national
legislation rarely mentions it. However, as the past five
years have shown, some examples can be identified.
The data collected from 2017 contain 12 examples of
explicit references to the Charter in the legislation
of seven EU Member States, covering a wide range
of thematic areas. The references range from rather
symbolic references in a law’s preamble to references
in operational provisions.

InArticle15of thelawincorporating Directive 2014/92/EU
related to payment accounts, Greece refers to Article 21
(non-discrimination) of the Charter. The latter serves
as a point of reference for the prohibited grounds of
discrimination that credit institutions must be aware of
when persons legally residing in the EU want to open
or access a payment account in Greece.#? In Germany,
paragraph 28 (2) No. 4 of the Federal Criminal Police
Office Law, which comes into force on 25 May 2018,
clarifies that the transmission of data to Member States
of the EU and non-EU countries is precluded in cases
where it would amount to a violation of the principles
contained in the Charter. In Belgium, a law on the
execution of a European investigation order refers to
the Charter as a possible ground for refusal to follow
such an order in cases where the latter is incompatible
with the rights enshrined in the Charter.44

In some cases where the law itself did not mention the
Charter, explanatory memoranda to bills mentioning it
were reported, instead. An explanatory memorandum
fora proposed bill requlatingintegrated prevention and
protection services for people with Down syndrome
in Romania emphasises Article 26 (integration of
persons with disabilities) of the Charter, pointing out
that Member States have to develop mechanisms that
ensure the full integration of persons with disabilities
and their independent living.4
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FRA opinions

According to the case law of the Court of Justice
of the European Union (CJEU), the EU Charter of
Fundamental Rights is binding on EU Member States
when they act within the scope of EU law. The
EU legislature affects, directly or indirectly, the lives
of people living in the EU across almost all policy
areas. In light of this, the EU Charter of Fundamental
Rights should form a relevant standard when judges
or civil servants in the Member States deliver on
their day-to-day tasks. However, as in recent years
(2012-2016), FRA'’s evidence suggests that judiciaries
and administrations make only rather limited use of
the Charter at national level. It appears that hardly
any policies aim to promote the Charter although
Member States are obliged not only to respect the
rights covered by the Charter, but also to “promote
the application thereof in accordance with their
respective powers” (Article 51 of the Charter). Where
the Charter is referred to in the legislative process or
by the judiciary, its use often remains superficial.

FRA opinion 2.1

The EU and its Member States should encourage
greater information exchange on experiences
with and approaches to referencing and using the
Charter - between judges, bar associations and
administrations within the Member States, but
also across national borders. In encouraging this
information exchange, EU Member States should
make best use of existing funding opportunities,
such as those under the Justice programme.

EU Member States should promote awareness
of the Charter rights and ensure that targeted
training modules are offered for national judges
and other legal practitioners.

According to Article 51 (field of application) of the
EU Charter of Fundamental Rights, all national
legislation implementing EU law has to conform to
the Charter. As in previous years, the Charter’s role
in legislative processes at national level remained
limited in 2017: the Charter is not a standard that is
explicitly and reqularly applied during procedures
scrutinising the legality or assessing the impact of
upcoming legislation - whereas national human
rights instruments are systematically included in such
procedures. Moreover, just as in previous years, many
decisions by national courts that used the Charter did
so without articulating a reasoned argument about
why the Charter applied in the specific circumstances
of the case.

FRA opinion 2.2

National courts, as well as governments and/or
parliaments, could consider a more consistent
Article 51 (field of application) screening’ to
assess at an early stage whether or not a judicial
case or legislative file raises questions under
the EU Charter of Fundamental Rights. The
development of standardised handbooks on
practical steps to check the Charter’s applicability -
so far the case only in very few EU Member States
- could provide legal practitioners with a tool to
assess the Charter’s relevance in a particular
case or legislative proposal. The FRA Handbook
on the applicability of the Charter could serve as
inspiration in this regard.
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http://oireachtasdebates.oireachtas.ie/Debates Authoring/DebatesWebPack.nsf/takes/dail2017041200027?opendocument&highlight=charter of fundamental rights
http://dipbt.bundestag.de/doc/btd/18/111/1811133.pdf
http://dipbt.bundestag.de/doc/btd/18/111/1811133.pdf
http://dip21.bundestag.de/dip21/btd/19/002/1900204.pdf
http://dip21.bundestag.de/dip21/btd/19/002/1900204.pdf
http://app.parlamento.pt/webutils/docs/doc.pdf?path=6148523063446f764c3246795a5868774d546f334e7a67774c336470626d6c7561574e7059585270646d467a4c31684a53556b76644756346447397a4c334277624463354c56684a53556b755a47396a&fich=ppl79-XIII.doc&Inline=true
http://www.cdep.ro/pls/proiecte/upl_pck2015.proiect?cam=2&idp=15634
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http://www.hellenicparliament.gr/Nomothetiko-Ergo/Anazitisi-Nomothetikou-Ergou?law_id=7e18269e-f2a5-43ba-bf5c-a7220125b024
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http://www.hellenicparliament.gr/Nomothetiko-Ergo/Anazitisi-Nomothetikou-Ergou?law_id=7e18269e-f2a5-43ba-bf5c-a7220125b024
https://radalegislacyjna.gov.pl/dokumenty/opinia-z-10-listopada-2017-r-o-projekcie-ustawy-o-europejskiej-partii-politycznej-i
https://radalegislacyjna.gov.pl/dokumenty/opinia-z-10-listopada-2017-r-o-projekcie-ustawy-o-europejskiej-partii-politycznej-i

Fundamental Rights Report 2018

50

38
39

40

41

42

43

44

45

(Opinia z 10 listopada 2017 r. 0 projekcie ustawy o europejskiej partii politycznej i europejskiej fundacji
politycznej), 10 November 2017.

Latvia, Amendments to the National Security Law (Grozijumi “Nacionalas drosibas likuma”).

Denmark, Proposal for Act on Supplementing Provisions for a Regulation on the Protection of Natural Persons
with Regard to the Processing of Personal Data and on the Free Movement of Such Data (Act on Data Protection)
(Forslag til lov om supplerende bestemelser til forordning om beskyttelse af fysiske personer | forbindelse
med behandlings af personoplysninger og om fri udveksling af sddanne oplysninger (databeskyttelsesloven)).

Belgium, Bill of the Walloon Parliament modifying the Law of 14 August 1986 on the protection and well-
being of animals, in view of prohibiting ritual slaughter of animals without prior stunning (Proposition de
décret du Parlement wallon ‘modifiant la loi du 14 ao(t 1986 relative a la protection et au bien-étre des
animaux, en vue d’interdire I'abattage rituel des animaux sans étourdissement préalable); Bill of the Walloon
Parliament on prohibiting slaughter without stunning in Wallonia (Proposition de décret du Parlement wallon
‘visant a interdire |'abattage sans étourdissement en Wallonie).

Belgium, Bills 2549/001 and 2548/001 of 22 June 2017 modifying the law of 15 December 1980 (Projets de
loi 2549/001 et 2548/001 du 22 Juin 2017 modifiant la loi du 15 Décembre 1980/Wetsontwerp 2549/001 en
2548/001 van 22 Juni 2017 tot wijziging van de wet van 15 December 1980).

Greece, Law 4465/4.4.2017 (0G 47 A) Transposition into national law of the Directive 2014/92/ EU of the
European Parliament and of the Council of 23 July 2014 on the comparability of charges related to payment
accounts, change of payment accounts and access to payment accounts with basic characteristics and other
provisions (Evowpdtwaon atnv eBvikrj vopoBeaia Tn¢ 0dnyioc 2014/92/EE Tou Eupwmaikou KotvoBouAiou Kai
ToU SupBouliou TnC 23N¢ louAiou 2014 yiar TN CUYKPLOWWOTNTO TWV TEAWV ToU auvSEoVTal E Aoyapiaaoug
mAnpwpwv, TNV aAdayr Aoyopiaopol mAnpwpwv Kot TV mpdofaan o€ Aoyaplaopous mANpwUWY pE
BAoIKG XAPAKTNPIOTIKG KOt GAAEC SIaTAEELC).

Germany, Law on the Federal Criminal Police Office and the Cooperation of the Federation and the
Federal States in Criminal Police Affairs (Federal Criminal Police Office Law - BKAG) (Gesetz (ber das
Bundeskriminalamt und die Zusammenarbeit des Bundes und der Lander in kriminalpolizeilichen
Angelegenheiten (Bundeskriminalamtgesetz - BKAG)).

Belgium, Law of 22 May 2017 pertaining to the decision of European investigation in criminal matters (Loi du
22 Mai 2017 relatif 3 la décision d’enquéte européenne en matiére pénale/Wet van 22 Mei 2017 betreffende
het Europees onderzoeksbevel in strafzaken).

Romania, Law Proposal number 60 of 2017 on Regulating integrated prevention and protection services for
people with Down syndrome (PL-x nr.60/2017, Proiect de Lege privind reglementarea serviciilor integrate de
prevenire si protectie a persoanelor cu sindrom Down).
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